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INTRODUCED H.B. 2018R1949A

A BILL to repeal 822A-2-14, 822A-2-28, 822A-2-30, 822A-2-31, §22A-2-32, §22A-2-33, §22A-2-

34, 822A-2-35, 822A-2-41, §22A-2-50, 822A-2-51, §22A-2-52, and §22A-2-73 of the Code
of West Virginia,1931, as amended; to amend and reenact §5B-2A-5, §85B-2A-6, §5B-2A-
8, and §5B-2A-9 of said code; to amend and reenact §11-13BB-3, §11-13BB-4, §11-13BB-
14 of said code; to amend and reenact §22-3-9 and §22-3-20 of said code; and to amend
and reenact §22-11-7a of said code; to amend and reenact 822A-1-2, §22A-1-3, §22A-1-
4, 822A-1-6, 822A-1-14, 822A-1-15, 822A-1-21, and §22A-1-22 of said code; to amend
said code by adding thereto two new sections, designated §22A-1-42 and 822A-1-43; to
amend and reenact 822A-2-2, 822A-2-3, §22A-2-4, 822A-2-4a, §22A-2-5, §22A-2-6,
8§22A-2-11, 822A-2-13, §22A-2-16, 822A-2-20, 822A-2-24, §22A-2-25, 822A-2-26, §22A-
2-27, 822A-2-29, 822A-2-36, 822A-2-37, 822A-2-38, 822A-2-39,822A-2-40, §22A-2-42,
8§22A-2-43, 822A-2-43a, 822A-2-44, 822A-2-45, 822A-2-46, 822A-2-47, 8§22A-2-48,
8§22A-2-49, 822A-2-53, 822A-2-53a, §22A-2-53b, 822A-2-53c, §822A-2-55, §22A-2-55a,
§22A-2-56, §22A-2-57, §22A-2-58, 822A-2-59, §22A-2-60, §22A-2-61, 822A-2-62, §22A-
2-63, §22A-2-64, 822A-2-66, 822A-2-70, 822A-2-72, 822A-2-74, §22A-2-75, and §22A-2-
78 of said code; and to amend said code by adding thereto a new section, designated
8§22A-2-80; all relating to the powers and duties of the Office of Coalfield Community
Development, including a community impact review; determining the community assets
that may be developed, and determining the land and infrastructure needs in the general
area of the surface mining operations; amending the “List of approved innovative mine
safety technology” by providing that detection devices, cameras and underground safety
shelters and the refurbishing thereof shall qualify and be on the list whether required or
not under the West Virginia Innovative Mine Safety Technology Tax Credit Act, list of
approved innovative mine safety technology under that tax credit act; providing that the
tax credit terminate December 31, 2025; permit application requirements and contents

under the Surface Coal Mining and Reclamation Act; providing that a copy of an



27

28

29

30

31

32

33

34

35

36

37

38

39

INTRODUCED H.B. 2018R1949A

applicant's public notice information to be distributed by the director to the public on the
division’s internet-based public notice mailing list; and when a certification is granted
under the Water Pollution Control Act; relating generally to miners’ health, safety and
training; administration and enforcement; and mine rescue teams; providing that the Office
of Miners’ Health, Safety and Training staff mine rescue teams; removing definitions
relating to “electrical”; underground safety compliance visits and education of coal mines;
additional duties of inspectors; director to propose rules relating to safety compliance
assistance visits and enforcement of state mine certifications and Individual Penalty
Assessments (IPASs); civil and criminal penalties for violations; procedure and exceptions
to charges of discrimination; providing that all procedures previously followed are subject
to standards established by the U.S. Mine Safety & Health Administration; and providing
that by August 31, 2018, existing state rules or regulations be revised to reflect the
changes in this bill.

Be it enacted by the Legislature of West Virginia:

ARTICLE 2. UNDERGROUND MINES.

8§22A-2-14. Safety inspections; removal of gases.
[Repealed]

§22A-2-28. Equipment to conform with height of seam.
[Repealed]

8§22A-2-30. Surface magazines for explosives.
[Repealed].

§22A-2-31. Transportation of explosives.
[Repealed]

§22A-2-32. Underground storage of explosives.
[Repealed].

8§22A-2-33. Preparation of shots; blasting practices.
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[Repealed]
822A-2-34. Misfires of explosives.
[Repealed]
§22A-2-35. Other blasting devices.
[Repealed]
§22A-2-41. Bonding track used as power conductor.
[Repealed].
822A-2-50. Procurement of dust-tight electrical equipment; fireproof construction; dust
control; repairs; welding; handrails and toeboards; protection of personnel on
conveyors; back guards on ladders; walkways or safety devices around thickeners.
[Repealed].
§22A-2-51. Housekeeping.
[Repealed].
822A-2-52. Storage of flammable liquids in lamphouse.
[Repealed]
822A-2-73. Construction of shafts, slopes, surface facilities and the safety hazards
attendant therewith; duties of Board of Coal Mine Health and Safety to promulgate rules;
time limits therefor.

[Repealed]

CHAPTER 5B. ECONOMIC DEVELOPMENT ACT OF 1985.

ARTICLE 2A. OFFICE OF COALFIELD COMMUNITY DEVELOPMENT.

85B-2A-5. Powers and duties.

The office has and may exercise the following duties, powers and responsibilities:
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£ (1) To establish a procedure for determining the assets that could be developed in and
maintained by the community to foster its long-term viability as provided in 85B-2A-8 of this code
and to administer the procedure so established;

£3) (2) To establish a procedure for determining the land and infrastructure needs in the
general area of the surface mining operations as provided in 85B-2A-9 of this code and to
administer the procedure so established;

4 (3) To establish a procedure to develop action reports and annual updates as provided
in 85B-2A-10 of this code and to administer the procedure so established;

53 (4) To determine the need for meetings to be held among the various interested parties
in the communities impacted by surface mining operations and, when appropriate, to facilitate the
meetings;

{6} (5) To establish a procedure to assist property owners in the sale of their property as
provided in 85B-2A-11 of this code and to administer the procedure so established,;

£A (6) In conjunction with the department, to maintain and operate a system to receive
and address questions, concerns and complaints relating to surface mining; and

£8} (7) On its own initiative or at the request of a community in close proximity to a mining
operation, or a mining operation, offer assistance to facilitate the development of economic or
community assets. Such assistance shall include the preparation of a master-land use plan
pursuant to the provisions of 85B-2A-9 of this code.

85B-2A-6. Community impact review.

(a) The office shall, no less frequently than quarterly, either consult with representatives

of the department’s Office of Mining and Reclamation or review the department's permit

application database or databases to determine whether newly proposed surface mines or

significant modifications to existing surface mining operations may present opportunities for mine

operators to cooperate with local landowners and local governmental officials to mine and reclaim

properties so as to develop community assets or secure developable land and infrastructure
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pursuant to this article.

(b) The provisions of this section apply to all surface mining permit applications advertised

after July 1, 2018.

8§5B-2A-8. Determining and developing needed community assets.
(&) The office shall determine the community assets that may be developed by the
community, county or region to foster its viability when surface mining operations are completed.
(b) Community assets to be identified pursuant to subsection (a) of this section may
include the following:
(1) Water and wastewater services;
(2) Developable land for housing, commercial development or other community purposes;
(3) Recreation facilities and opportunities; and

(4) Education facilities and opportunities.

£ (c) In determining the nature and extent of the needed community assets, the office

shall consider at least the following:
(1) An evaluation of the future of the community once mining operations are completed;
(2) The prospects for the long-term viability of any asset developed under this section;
(3) The desirability of foregoing some or all of the asset development required by this

section in lieu of the requirements of 85B-2A-9 of this code; and
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(4) The extent to which the community, local, state or the federal government may
participate in the development of assets the community needs to assure its viability.
8§5B-2A-9. Securing developable land and infrastructure.

(a) The office shall determine the land and infrastructure needs in the general area of the

surface mining operations for which it makes the determination authorized in 85B-2A-6 of this

code.
(b) For the purposes of this section, the term “general area” shall mean the county or
counties in which the mining operations are being conducted or any adjacent county.

(c) To assist the office, the operator, upon request by the office, shall be required to

prepare and submit to the office the information set forth in this subsection as follows:

(1) A map of the area for which a permit under §22-3-1 et seq. of this code is being sought
or has been obtained;

(2) The names of the surface and mineral owners of the property to be mined pursuant to
the permit; and

(3) A statement of the post-mining land use for all land which may be affected by the
mining operations.

(d) In making a determination of the land and infrastructure needs in the general area of
the mining operations, the office shall consider at least the following:

(1) The availability of developable land in the general area;

(2) The needs of the general area for developable land;

(3) The availability of infrastructure, including, but not limited to, access roads, water
service, wastewater service and other utilities;

(4) The amount of land to be mined and the amount of valley to be filled;

(5) The amount, nature and cost to develop and maintain the community assets identified
in 85B-2A-8 of this code; and

(6) The availability of federal, state and local grants and low-interest loans to finance all
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or a portion of the acquisition and construction of the identified land and infrastructure needs of
the general area.

(e) In making a determination of the land and infrastructure needs in the general area of
the surface mining operations, the office shall give significant weight to developable land on or
near existing or planned multilane highways.

(f) The office may secure developable land and infrastructure for a the Development Office
or a county through the preparation of a master land use plan for inclusion into a reclamation plan
prepared pursuant to the provisions of §22-3-10 of this code. No provision of this section may be
construed to modify requirements of relating to §22-3-1 et seq. of this code.

(1) The county commission or other governing body for each county in which there are
surface mining operations that are subject to this article shall determine land and infrastructure
needs within their jurisdictions through the development of a master land-use plan which
incorporates post-mining land use needs, including, but not limited to, renewable and alternative
energy uses, residential uses, highway uses, industrial uses, commercial uses, agricultural uses,
public facility uses or recreational facility uses. A county commission or other governing body of
a county may designate a local, county or regional development or redevelopment authority to
assist in the preparation of a master land-use plan. A county commission or other governing body
of a county may adopt a master land-use plan developed after July 1, 2009, only after a
reasonable public comment period;

(2) Upon the request of a county or designated development or redevelopment authority,
the office shall assist the county or development or redevelopment authority with the development
of a master land-use plan;

(3)(A) The Department of Environmental Protection and the Office of Coalfield Community
Development shall review master land-use plans existing as of July 1, 2009. If the office
determines that a master land-use plan complies with the requirements of this article and the rules

promulgated pursuant to this article, the office shall approve the plan on or before July 1, 2010;
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(B) Master land-use plans developed after July 1, 2009, shall be submitted to the
department and the office for review. The office shall determine whether to approve a master
land-use plan submitted pursuant to this subdivision within three months of submission. The office
shall approve the plan if it complies with the requirements of this article and the rules promulgated
pursuant to this article;

(C) The office shall review a master land-use plan approved under this section every three
years. No later than six months before the review of a master land-use plan, the county or
designated development or redevelopment authority shall submit an updated master land-use
plan to the department and the office for review. The county may submit its updated master land-
use plan only after a reasonable public comment period. The office shall approve the master land
use plan if the updated plan complies with the requirements of this article and the rules
promulgated pursuant to this article;

(D) If the office does not approve a master land-use plan, the county or designated
development or redevelopment authority shall submit a supplemental master land-use plan to the
office for approval,

(4) The required infrastructure component standards needed to accomplish the
designated post-mining land uses identified in a master land-use plan shall be developed by the
county or its designated development or redevelopment authority. These standards must be in
place before the respective county or development or redevelopment authority can accept
ownership of property donated pursuant to a master land use plan. Acceptance of ownership of
such property by a county or development or redevelopment authority may not occur unless it is
determined that: (i) The property use is compatible with adjacent land uses; (ii) the use satisfies
the relevant county or development or redevelopment authority's anticipated need and market
use; (iii) the property has in place necessary infrastructure components needed to achieve the
anticipated use; (iv) the use is supported by all other appropriate public agencies; (v) the property

is eligible for bond release in accordance with 822-3-23 of this code; and (vi) the use is feasible.
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Required infrastructure component standards require approval of the relevant county
commission, commissions or other county governing body before such standards are accepted.
County commission or other county governing body approval may be rendered only after a
reasonable public comment period;

(5) The provisions of this subsection shall not take effect until legislative rules are
promulgated pursuant to §22-3-23(c)(1) (C) of this code governing bond releases which assure
sound future maintenance by the local or regional economic development, redevelopment or
planning agencies.

CHAPTER 11. TAXATION.

ARTICLE 13BB. WEST VIRGINIA INNOVATIVE MINE SAFETY TECHNOLOGY TAX

CREDIT ACT.
§11-13BB-3. Definitions.

(a) Any term used in this article has the meaning ascribed by this section unless a different
meaning is clearly required by the context of its use or by definition in this article.

(b) For purposes of this article, the term:

(1) “Certified eligible safety property” means eligible safety property in which an eligible
taxpayer has made qualified investment for which credit has been certified under this article.

(2) “Coal mining company” means:

(A) A person subject to tax imposed on the severance of coal by §11-13A-3 of this code;
or

(B) A person working as a contract miner of coal, mining coal in this state, under contract
with a person subject to tax imposed on the severance of coal by §11-13A-3 of this code.

(3) “Director” means the Director of the Office of Miners' Health, Safety and Training or
West Virginia Office of Miners' Health, Safety and Training established under §22A-1-1 et seq. of

this code.
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(4) “Eligible safety property” means safety technology equipment that, at the time of
acquisition, is on the list of approved innovative mine safety technology: Provided, That eligible
safety property includes proximity detection systems and cameras used on continuous mining
machines and underground haulage equipment and machine mounted methane monitors
required by §22A-2-43 of this code.

(5) “Eligible taxpayer’ means a coal mining company that purchases eligible safety
property.

(6) “List of approved innovative mine safety technology” means the list required to be
compiled and maintained by the Mine Safety Technology Task Force and approved and published

by the director under this article: Provided, That proximity detection devices, cameras and

underground safety shelters and the refurbishing thereof shall qualify and be on the list whether

required or not.

(7) “Office of Miners' Health, Safety and Training” or “West Virginia Office of Miners'
Health, Safety and Training” means the Office of Miners' Health, Safety and Training established
under 822A-1-1 et seq. of this code.

(8) “Person” includes any corporation, limited liability company or partnership.

(9) “Qualified investment” means the eligible taxpayer's investment in eligible safety
property pursuant to a qualified purchase as qualified and limited by §11-13BB-6 of this code.

(10) “Qualified purchase” means and includes only acquisitions of eligible safety property
for use in this state.

(A) A lease of eligible safety property may constitute a qualified purchase if the lease was
entered into and became effective at a time when the equipment is on the list of approved
innovative mine safety technology and if the primary term of the lease for the eligible safety
property is five years or more. Leases having a primary term of less than five years do not qualify.

(B) “Qualified purchase” does not include:

(i) Purchases or leases of realty or any cost for, or related to, the construction of a building,

10
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facility or structure attached to realty;

(i) Purchases or leases of property not exclusively used in West Virginia;

(i) Repair costs including materials used in the repair unless, for federal income tax
purposes, the cost of the repair must be capitalized and not expensed;

(iv) Motor vehicles licensed by the Division of Motor Vehicles;

(v) Clothing;

(vi) Airplanes;

(vii) Off-premises transportation equipment;

(viii) Leases of tangible personal property having a primary term of less than five years;

(ix) Property that is used outside this state; and

(x) Property that is acquired incident to the purchase of the stock or assets of an industrial
taxpayer that was or had been used by the seller in his or her industrial business in this state or
in which investment was previously the basis of a credit against tax taken under any other article
of this chapter.

(C) Acquisitions, including leases, of eligible safety property may constitute qualified
purchases for purposes of this article only if:

(i) The property is not acquired from a person whose relationship to the person acquiring
it would result in the disallowance of deductions under Section 267 or 707(b) of the United States
Internal Revenue Code of 1986, as amended;

(ii) The property is not acquired from a related person or by one component member of a
controlled group from another component member of the same controlled group but the Tax
Commissioner may waive this requirement if the property was acquired from a related party for
its then fair market value; and

(iii) The basis of the property for federal income tax purposes, in the hands of the person
acquiring it, is not determined, in whole or in part, by reference to the federal adjusted basis of

the property in the hands of the person from whom it was acquired or under Section 1014(e) of

11
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the United States Internal Revenue Code of 1986, as amended.

(11) “Safety technology” means depreciable tangible personal property and equipment,
other than clothing, principally designed to directly minimize workplace injuries and fatalities in
coal mines.

(12) “Taxpayer” means a person subject to any of the taxes imposed by 811-13A-1 et
seq., 8§11-23-1 et seq., or §11-24-1 et seq. of this code.
811-13BB-4. List of approved innovative mine safety technology.

(a) List of approved innovative mine safety technology. -— The Mine Safety Technology
Task Force, established in 822A-11-2 of this code, shall annually compile a proposed list of
approved innovative mine safety technologies as required by §22A-11-3(g) of this code. The list
shall be transmitted to the director for approval. The director has 30 days to approve or amend
the list. At the expiration of 30 days, the director shall publish the list of approved innovative mine
safety technologies. The list shall describe and specifically identify safety equipment for use in
West Virginia coal mines which, in the fiscal year when the equipment is added to the list, is not
required by the Mine Safety and Health Administration of the United States Department of Labor
or the West Virginia Office of Miners' Health, Safety And Training or any other state or federal
agency, to be used in a coal mine or on a mine site or on any other industrial site. Safety
equipment shall remain on the list from year to year until the director removes it from the list. The
Office of Miners' Health, Safety and Training may establish by legislative rule or interpretive rule
a shorter time period for issuance of and updating of the list of approved innovative mine safety
technologies.

(b) It is the intent of the Legislature that the list of approved innovative mine safety
technologies include only safety equipment that is depreciable tangible personal property for
federal income tax purposes, which is so new to the industry and so innovative in concept, design,
operation or performance that, in the fiscal year when it is added to the list of approved innovative

mine safety technologies, the equipment has not yet been adopted by the Federal Mine Safety

12
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and Health Administration or the West Virginia Office of Miners Health, Safety and Training or any
other state or federal agency as required equipment to be used in a coal mine or on a mine site

or on any other industrial site, except as specified herein.

(c) Delisting. -- (1) If any item of equipment or any line of equipment or class of equipment
is listed on the list of approved innovative mine safety technologies in any fiscal year, but then is
subsequently adopted by the Federal Mine Safety and Health Administration or the West Virginia
Office of Mine Safety or any other state or federal agency as required equipment to be used in a
coal mine or on a mine site or on any other industrial site, the equipment shall be removed from
the list of approved innovative mine safety technologies compiled and issued for the next
succeeding periodic issuance thereafter of the list of approved innovative mine safety
technologies.

(2) If it is determined by the director that any item of equipment or any line of equipment
or class of equipment that is listed on the list of approved innovative mine safety technology has
ceased to be innovative in concept, design, operation or performance, or is ineffective, or has
failed to meet the expectations of the Mine Safety Technology Task Force, or has failed to prove
its value in directly minimizing workplace injuries and fatalities in coal mines, the equipment shall
be removed from the list of approved innovative mine safety technologies that is compiled and
issued for the next succeeding periodic issuance of the list of approved innovative mine safety
technologies after the determination has been reached.

(3) However, any eligible taxpayer who invested in the equipment as certified eligible
safety property during the time the equipment was lawfully listed on the list of approved innovative
mine safety technologies, shall not forfeit the credit authorized by this article as a result of the
delisting of the equipment under either subdivision (1) or subdivision (2) of this subsection, so
long as the requirements of this article are otherwise fulfilled by the taxpayer for entitlement to the
credit.

811-13BB-14. Termination.

13
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The tax credit authorized in this article shall terminate December 31, 2048 2025.

CHAPTER 22. ENVIRONMENTAL RESOURCES.

ARTICLE 3. SURFACE COAL MINING AND RECLAMATION ACT.

§22-3-9. Permit application requirements and contents.

(a) The surface mining permit application shall contain:

(1) The names and addresses of: (A) The permit applicant; (B) the owner of record of the
property, surface and mineral, to be mined; (C) the holders of record of any leasehold interest in
the property; (D) any purchaser of record of the property under a real estate contract; (E) the
operator, if different from the applicant; and (F) if any of these are business entities other than a
single proprietor, the names and addresses of the principals, officers and resident agent;

(2) The names and addresses of the owners of record of all surface and subsurface areas
contiguous to any part of the proposed permit area: Provided, That all residents living on property
contiguous to the proposed permit area shall be notified by the applicant, by registered or certified
mail, of such application on or before the first day of publication of the notice provided for in
subdivision (6) of this subsection;

(3) A statement of any current surface mining permits held by the applicant in the state
and the permit number and each pending application;

(4) If the applicant is a partnership, corporation, association or other business entity, the
following where applicable: The names and addresses of every officer, partner, resident agent,
director or person performing a function similar to a director, together with the names and
addresses of any person owning of record ten percent or more of any class of voting stock of the
applicant; and a list of all names under which the applicant, officer, director, partner or principal
shareholder previously operated a surface mining operation in the United States within the five-
year period preceding the date of submission of the application;

(5) A statement of whether the applicant, or any officer, partner, director, principal

14
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shareholder of the applicant, any subsidiary, affiliate or persons controlled by or under common
control with the applicant, has ever been an officer, partner, director or principal shareholder in a
company which has ever held a federal or state mining permit which in the five-year period prior
to the date of submission of the application has been permanently suspended or revoked or has

had a mining bond or similar security deposited in lieu of bond forfeited and, if so, a brief

explanation of the facts involved;

(6) A copy of the applicant's advertisement-to-be—published-in-anewspaper-of-general

weeks—The-advertisement public notice information to be distributed by the director to the public

on the division’s internet-based public notice mailing list at least once a week for four successive

weeks. The public notice shall contain in abbreviated form, the information required by this section

including the ownership and map of the tract location and boundaries of the proposed site so that
the proposed operation is readily locatable by local residents, the location of the office of the
division where the application is available for public inspection and stating that written protests
will be accepted by the director until a certain date which is at least 30 days after the last

publication-of- the-applicants-advertisement distribution of the public notice by the director;

(7) A description of the type and method of surface mining operation that exists or is

proposed, the engineering techniques used or proposed, and the equipment used or proposed to
be used;

(8) The anticipated starting and termination dates of each phase of the surface mining
operation and the number of acres of land to be affected;

(9) A description of the legal documents upon which the applicant's legal right to enter and
conduct surface mining operations on the proposed permit area is based and whether that right
is the subject of pending court litigation: Provided, That nothing in this article may be construed
as vesting in the director the jurisdiction to adjudicate property-rights disputes;

(10) The name of the watershed and location of the surface stream or tributary into which
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surface and pit drainage will be discharged;

(11) A determination of the probable hydrologic consequences of the mining and
reclamation operations, both on and off the mine site, with respect to the hydrologic regime,
guantity and quality of water in surface and groundwater systems, including the dissolved and
suspended solids under seasonal flow conditions and the collection of sufficient data for the mine
site and surrounding areas so that an assessment can be made by the director of the probable
cumulative impacts of all anticipated mining in the area upon the hydrology of the area, and
particularly upon water availability: Provided, That this determination is not required until such
time as hydrologic information on the general area prior to mining is made available from an
appropriate federal or state agency or, if existing and in the possession of the applicant, from the
applicant: Provided, however, That the permit application shall not be approved until the
information is available and is incorporated into the application;

(12) Accurate maps to an appropriate scale clearly showing: (A) The land to be affected
as of the date of application; (B) the area of land within the permit area upon which the applicant
has the legal right to enter and conduct surface mining operations; and (C) all types of information
set forth on enlarged topographical maps of the United States geological survey of a scale of
1:24,000 or larger, including all man-made features and significant known archaeological sites
existing on the date of application. In addition to other things specified by the director, the map
shall show the boundary lines and names of present owners of record of all surface areas abutting
the proposed permit area and the location of all structures within 1,000 feet of the proposed permit
area,;

(13) Cross-section maps or plans of the proposed affected area, including the actual area
to be mined, prepared by or under the direction of and certified by a person approved by the
director, showing pertinent elevation and location of test borings or core samplings, where
required by the director, and depicting the following information: (A) The nature and depth of the

various strata or overburden; (B) the location of subsurface water, if encountered, and its quality;
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(C) the nature and thickness of any coal or rider seams above the seam to be mined; (D) the
nature of the stratum immediately beneath the coal seam to be mined; (E) all mineral crop lines
and the strike and dip of the coal to be mined, within the area of land to be affected; (F) existing
or previous surface mining limits; (G) the location and extent of known workings of any
underground mines, including mine openings to the surface; (H) the location of any significant
aquifers; (1) the estimated elevation of the water table; (J) the location of spoil, waste or refuse
areas and topsoil preservation areas; (K) the location of all impoundments for waste or erosion
control; (L) any settling or water treatment facility or drainage system; (M) constructed or natural
drainways and the location of any discharges to any surface body of water on the area of land to
be affected or adjacent thereto; and (N) adequate profiles at appropriate cross sections of the
anticipated final surface configuration that will be achieved pursuant to the operator's proposed
reclamation plan;

(14) A statement of the result of test borings or core samples from the permit area,
including: (A) Logs of the drill holes; (B) the thickness of the coal seam to be mined and analysis
of the chemical and physical properties of the coal; (C) the sulfur content of any coal seam; (D)
chemical analysis of potentially acid or toxic forming sections of the overburden; and (E) chemical
analysis of the stratum lying immediately underneath the coal to be mined: Provided, That the
provisions of this subdivision may be waived by the director with respect to the specific application
by a written determination that such requirements are unnecessary;

(15) For those lands in the permit application which a reconnaissance inspection suggests
may be prime farmlands, a soil survey shall be made or obtained according to standards
established by the secretary of agriculture in order to confirm the exact location of such prime
farmlands;

(16) A reclamation plan as presented in 822-3-10 of this code;

(17) Information pertaining to coal seams, test borings, core samplings or soil samples as

required by this section shall be made available to any person with an interest which is or may be
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adversely affected: Provided, That information which pertains only to the analysis of the chemical
and physical properties of the coal, except information regarding mineral or elemental content
which is potentially toxic to the environment, shall be kept confidential and not made a matter of
public record;

(18) When requested by the director, the climatological factors that are peculiar to the
locality of the land to be affected, including the average seasonal precipitation, the average
direction and velocity of prevailing winds, and the seasonal temperature ranges; and

(19) Other information that may be required by rules reasonably necessary to effectuate
the purposes of this article.

(b) If the director finds that the probable total annual production at all locations of any coal
surface mining operator will not exceed 300,000 tons, the determination of probable hydrologic
consequences including the engineering analyses and designs necessary as required by this
article or rules promulgated thereunder; the development of cross-section maps and plans as
required by this article or rules promulgated thereunder; the geologic drilling and statement of
results of test borings and core samplings as required by this article or rules promulgated
thereunder; preblast surveys required by this article or rules promulgated thereunder; the
collection of site-specific resource information and production of protection and enhancement
plans for fish and wildlife habitats and other environmental values required by this article or rules
promulgated thereunder; and the collection of archaeological and historical information required
by this article and rules promulgated thereunder and any other archaeological and historical
information required by the federal department of the interior and the preparation of plans that
may be necessitated thereby shall, upon the written request of the operator, be performed by a
qualified public or private laboratory designated by the director and a reasonable cost of the
preparation of such determination and statement shall be assumed by the division from funds
provided by the United States Department of the Interior pursuant to the federal Surface Mining

Control and Reclamation Act of 1977, as amended.
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(c) Before the first publication public notice by the director of the applicant's advertisement,

each applicant for a surface mining permit shall file, except for that information pertaining to the
coal seam itself, a copy of the application for public inspection in the nearest office of the division
as specified in the applicant's advertisement.

(d) Each applicant for a permit shall be required to submit to the director as a part of the
permit application a certificate issued by an insurance company authorized to do business in this
state covering the surface mining operation for which the permit is sought, or evidence that the
applicant has satisfied state self-insurance requirements. The policy shall provide for personal
injury and property damage protection in an amount adequate to compensate any persons
damaged as a result of surface coal mining and reclamation operations, including use of
explosives, and entitled to compensation under the applicable provisions of state law. The policy
shall be maintained in full force and effect during the terms of the permit or any renewal, including
the length of all reclamation operations.

(e) Each applicant for a surface mining permit shall submit to the director as part of the
permit application a blasting plan where explosives are to be used, which shall outline the
procedures and standards by which the operator will meet the provisions of the blasting
performance standards.

() The applicant shall file as part of the permit application a schedule listing all notices of
violation, bond forfeitures, permit revocations, cessation orders or permanent suspension orders
resulting from a violation of the federal Surface Mining Control and Reclamation Act of 1977, as
amended, this article or any law or regulation of the United States or any department or agency
of any state pertaining to air or environmental protection received by the applicant in connection
with any surface mining operation during the three-year period prior to the date of application, and
indicating the final resolution of any notice of violation, forfeiture, revocation, cessation or
permanent suspension.

(g) Within five working days of receipt of an application for a permit, the director shall notify

19



152

153

154

10

11

12

13

14

15

16

17

18

19

20

21

22

INTRODUCED H.B. 2018R1949A

the operator in writing, stating whether the application is administratively complete. and-whether
the-operators-advertisement-may-be-published If the application is not administratively complete,
the director shall state in writing why the application is not administratively complete.
§22-3-20. Public notice; written objections; public hearings; informal conferences.

(a) At the time of submission of an application for a surface mining permit or a significant
revision of an existing permit pursuant to the provisions of this article, the applicant shall submit
to the department a copy of the required-advertisement public notice information. At the time of

submission, the applicant director shall place-the-advertisementin-alocalnewspaper-of-general

ion distribute public notice of the

application using its public notice mailing list at least once a week for four consecutive weeks.

The secretary shall notify various appropriate federal and state agencies as well as local
governmental bodies, planning agencies and sewage and water treatment authorities or water
companies in the locality in which the proposed surface-mining operation will take place, notifying
them of the operator's intention to mine on a particularly described tract of land and indicating the
application number and where a copy of the proposed mining and reclamation plan may be
inspected. These local bodies, agencies, authorities or companies may submit written comments
within a reasonable period established by the secretary on the mining application with respect to
the effect of the proposed operation on the environment which is within their area of responsibility.
Such comments shall be immediately transmitted by the secretary to the applicant and to the
appropriate office of the department. The secretary shall provide the name and address of each
applicant to the Commissioner of the Division of Labor who shall within 15 days from receipt notify
the secretary as to the applicant's compliance, if necessary, pursuant to §21-5-14 of this code.
(b) Any person having an interest which is or may be adversely affected, or the officer or
head of any federal, state or local governmental agency, has the right to file written objections to

the proposed initial or revised permit application for a surface mining operation with the secretary

within 30 days after the lastpublication—of-the—advertisement public notice of the application
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required in subsection (a) of this section. Such objections shall be immediately transmitted to the
applicant by the secretary and shall be made available to the public. If written objections are filed
and an informal conference requested within 30 days of the last publication of the above notice,
the secretary shall then hold a conference in the locality of the proposed mining within a
reasonable time after the close of the public comment period. Those requesting the conference
shall be notified and the date, time and location of the informal conference shall also be advertised

by-the secretary-ina-newspaper-of-general-circulation-inthe-loecality distributed by the director on

the division’s public notice mailing list at least two weeks prior to the scheduled conference date.

The secretary may arrange with the applicant, upon request by any party to the conference
proceeding, access to the proposed mining area for the purpose of gathering information relevant
to the proceeding. An electronic or stenographic record shall be made of the conference
proceeding unless waived by all parties. The record shall be maintained and shall be accessible
to the parties at their respective expense until final release of the applicant's bond or other security
posted in lieu thereof. The secretary's authorized agent shall preside over the conference. In the
event all parties requesting the informal conference stipulate agreement prior to the conference
and withdraw their request, a conference need not be held.

ARTICLE 11. WATER POLLUTION CONTROL ACT.

822-11-7a. Certification granted:; effective date.

(a) After June 30, 2018, any applicant for a federal license or permit associated with a

surface mining facility as defined in §22-3-1 et seq. of this code is hereby granted a certification

under 33 U.S.C. § 1341(a) without further conditions, provided the facility is required to obtain a

water discharge permit issued under 822-11-8 of this code.

(b) For any certification under 33 U.S.C. §1341(a) issued prior to July 1, 2018 for a federal
license or permit associated with a surface mining facility, any obligation to comply with water
guality standards adopted pursuant to this article, which was imposed as a condition of the

certification, is met where the surface mining facility obtained a water discharge permit issued
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under §22-11-8 of this code.

CHAPTER 22A. MINERS’ HEALTH, SAFETY AND TRAINING.

ARTICLE 1. OFFICE OF MINERS' HEALTH, SAFETY AND TRAINING,;
ADMINISTRATION; ENFORCEMENT.

8§22A-1-2. Definitions.

Unless the context in which used clearly requires a different meaning, the following
definitions apply to this chapter:

(a) General. —

(1) Accident: The term “accident” means any mine explosion, mine ignition, mine fire, or
mine inundation, or injury to, or death of any person.

(2) Agent: The term “agent” means any person charged with responsibility for the
operation of all or a part of a mine or the supervision of the miners in a mine.

(3) Approved: The term “approved” means in strict compliance with mining law, or, in the
absence of law, accepted by a recognized standardizing body or organization whose approval is
generally recognized as authoritative on the subject.

(4) Face equipment: The term “face equipment” means mobile or portable mining
machinery having electric motors or accessory equipment normally installed or operated by the
last open crosscut in an entry or room.

(5) Imminent danger: The term “imminent danger” means the existence of any condition
or practice in a coal mine which could reasonably be expected to cause death or serious physical
harm before such condition or practice can be abated.

(6) Mine: The term “mine” includes the shafts, slopes, drifts or inclines connected with, or
intended in the future to be connected with, excavations penetrating coal seams or strata, which
excavations are ventilated by one general air current or divisions thereof, and connected by one

general system of mine haulage over which coal may be delivered to one or more points outside
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the mine, and the surface structures or equipment connected or associated therewith which
contribute directly or indirectly to the mining, preparation or handling of coal, or construction
thereof.

(7) Miner: The term “miner” means any individual working in a coal mine.

(8) Operator: The term “operator” means any firm, corporation, partnership or individual
operating any coal mine, or part thereof, or engaged in the construction of any facility associated

with a coal mine.

0} (9) Person: The term “person” means any individual, partnership, association,

corporation, firm, subsidiary of a corporation or other organization.

1) (10) Work of preparing the coal: The term “work of preparing the coal” means the
breaking, crushing, sizing, cleaning, washing, drying, mixing, storing and loading of bituminous
coal or lignite and such other work of preparing such coal as is usually done by the operator of
the coal mine.

(b) Office of Miners’ Health, Safety and Training. —

(1) Board of appeals: The term “board of appeals” means as provided for in §22A-5-1 et
seq. of this code.

(2) Director: The term “director” means the Director of the Office of Miners’ Health, Safety
and Training provided for in §22A-1-3 of this code.

(3) Mine inspector: The term “mine inspector” means a state mine inspector provided for
in 822A-1-8 of this code.

(4) Office: The term “office” means, when referring to a specific office, the Office of Miners’

Health, Safety and Training provided for in this article. The term “office”, when used generically,
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includes any office, board, agency, unit, organizational entity or component thereof.

(c) Mine areas. —

(1) Abandoned workings: The term “abandoned workings” means excavation, either caved
or sealed, that is deserted and in which further mining is not intended, or open workings which
are ventilated and not inspected regularly.

(2) Active workings: The term “active workings” means all places in a mine that are
ventilated and inspected regularly.

(3) Drift: The term “drift” means a horizontal or approximately horizontal opening through
the strata or in a coal seam and used for the same purposes as a shaft.

(4) Excavations and workings: The term “excavations and workings” means any or all parts
of a mine excavated or being excavated, including shafts, slopes, drifts, tunnels, entries, rooms
and working places, whether abandoned or in use.

(5) Inactive workings: The term “inactive workings” includes all portions of a mine in which
operations have been suspended for an indefinite period, but have not been abandoned.

(6) Mechanical working section: The term “mechanical working section” means an area of
a mine: (A) In which coal is loaded mechanically; (B) which is comprised of a number of working
places that are generally contiguous; and (C) which is of such size to permit necessary
supervision during shift operation, including pre-shift and on-shift examinations and tests required
by law.

(7) Panel: The term “panel” means workings that are or have been developed off of
submain entries which do not exceed 3000 feet in length.

(8) Return air: The term “return air” means a volume of air that has passed through and
ventilated all the working places in a mine section.

(9) Shaft: The term “shaft” means a vertical opening through the strata that is or may be
used for the purpose of ventilation, drainage, and the hoisting and transportation of individuals

and material, in connection with the mining of coal.
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(10) Slope: The term “slope” means a plane or incline roadway, usually driven to a coal
seam from the surface and used for the same purposes as a shatft.

(11) Working face: The term “working face” means any place in a coal mine in which work
of extracting coal from its natural deposit in the earth is performed during the mining cycle.

(12) Working place: The term “working place” means the area of a coal mine inby the last
open crosscut.

(13) Working section: The term “working section” means all areas of the coal mine from
the loading point of the section to and including the working faces.

(14) Working unit: The term “working unit” means an area of a mine in which coal is mined
with a set of production equipment; a conventional mining unit by a single loading machine; a
continuous mining unit by a single continuous mining machine, which is comprised of a number
of working places.

(d) Mine personnel. —

(1) Assistant mine foreman: The term “assistant mine foreman” means a certified person
designated to assist the mine foreman in the supervision of a portion or the whole of a mine or of
the persons employed therein.

(2) Certified electrician: The term “certified electrician” means any person who is qualified
as a mine electrician and who has passed an examination given by the office, or has at least three
years of experience in performing electrical work underground in a coal mine, in the surface work
areas of an underground coal mine, in a surface coal mine, in a noncoal mine, in the mine
equipment manufacturing industry or in any other industry using or manufacturing similar
equipment, and has satisfactorily completed a coal mine electrical training program approved by
the office or any person who is qualified as a mine electrician in any state that recognizes certified
electricians licensed in West Virginia.

(3) Certified person: The term “certified person”, when used to designate the kind of person

to whom the performance of a duty in connection with the operation of a mine shall be assigned,
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means a person who is qualified under the provisions of this law to perform such duty.

(4) Interested persons: The term “interested persons” includes the operator, members of
any mine safety committee at the mine affected and other duly authorized representatives of the
mine workers and the office.

(5) Mine foreman: The term “mine foreman” means the certified person whom the operator
or superintendent shall place in charge of the inside workings of the mine and of the persons
employed therein.

(6) Qualified person: The term “qualified person” means a person who has completed an
examination and is considered qualified on record by the office.

(7) Shot firer: The term “shot firer” means any person having had at least two years of
practical experience in coal mines, who has a knowledge of ventilation, mine roof and timbering,
and who has demonstrated his or her knowledge of mine gases, the use of a flame safety lamp,
and other approved detecting devices by examination and certification given him or her by the
office.

(8) Superintendent: The term “superintendent” means the person who has, on behalf of
the operator, immediate supervision of one or more mines.

(9) Supervisor: The term “supervisor” means a superintendent, mine foreman, assistant
mine foreman or any person specifically designated by the superintendent or mine foreman to

supervise work or employees and who is acting pursuant to such specific designation and

instructions.
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§22A-1-3. Director of the Office of Miners' Health, Safety and Training.

(a) The Director of the Office of Miners' Health, Safety and Training is responsible for
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surface and underground safety inspections compliance visits and education of coal mines and

the administration of the Office of Miners' Health, Safety and Training.

(b) The director is the chief executive officer of the office. Subject to provisions of law, he
or-she the director shall organize the office into those offices, sections, agencies and other units
of activity found by the director to be desirable for the orderly, efficient and economical
administration of the office. The director may appoint any other employees needed for the
operation of the office and may prescribe their powers and duties and fix their compensation within
amounts appropriated.

(c) The director shall be appointed by the Governor, by and with the advice and consent
of the Senate, and shall serve at the will and pleasure of the Governor.

(d) The Director of the Office of Miners' Health, Safety and Training shall be a citizen of
West Virginia, shall be a competent person of good repute and temperate habits with a
demonstrated interest and five years' education or training in underground mining safety, and
three years' experience in underground mining and shall have at least three years of experience
in a position of responsibility in at least one discipline relating to the duties and responsibilities for
which the director will be responsible upon assumption of the office of director. Special reference
shall be given to his or her administrative experience and ability. The director shall devote all of
his or her time to the duties of the position of director and shall not be directly interested financially
in any mine in this or any other state nor shall the director, either directly or indirectly, be a majority
owner of, or have control of or a controlling interest in, a mine in this or any other state. The
director shall may not be a candidate for or hold any other public office, shall may not be a member
of any political party committee and shall immediately forfeit and vacate his or her office as director
inthe-event if he or she becomes a candidate for or accepts appointment to any other public office
or political party committee: Provided, That, in-the-eventef if there is a vacancy in the position of
director, the Governor may fill the director's position on an interim basis by appointing an acting

director to exercise the powers of the director. The acting director shall be a citizen of West
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Virginia, shall be a competent person of good repute and temperate habits with a demonstrated
interest and five years' education, training or experience in underground coal mining safety and
shall have at least three years of experience in a position of responsibility in at least one discipline
relating to the duties and responsibilities for which the acting director will be responsible during
his or her interim service in the office of director. The interim service appointment cannot last for
more than one year, after which a permanent director must be appointed.

(e) The director shall be allowed and paid necessary expenses incident to the performance
of his or her official duties. Prior to the assumption of his or her official duties, the director shall
take the oath required of public officials prescribed by section five, article IV of the Constitution of
West Virginia and shall execute a bond, with surety approved by the Governor, in the penal sum
of $10,000. The executed oath and bond shall be filed in the Office of the Secretary of State.
Premiums on the bond shall be paid from office funds.
822A-1-4. Powers and duties of the Director of the Office of Miners' Health, Safety and

Training.

(a) The Director of the Office of Miners' Health, Safety and Training is-hereby-empowered
may and it is his or her duty to administer and enforce the provisions of this chapter relating to
health and safety inspections and enforcement and training in coal mines, underground clay
mines, open pit mines, cement manufacturing plants and underground limestone and sandstone
mines.

(b) The Director of the Office of Miners' Health, Safety and Training has full charge of the
division. The director has the power and duty to:

(1) Supervise and direct the execution and enforcement of the provisions of this article.

(2) Employ such assistants, clerks, stenographers and other employees as may be
necessary to fully and effectively carry out his or her responsibilities and fix their compensation,
except as otherwise provided in this article.

(3) Assign mine inspectors to divisions or districts in accordance with the provisions of
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section eight of this article as may be necessary to fully and effectively carry out the provisions of
this law, including the training of inspectors for the specialized requirements of surface mining,
shaft and slope sinking and surface installations and to supervise and direct the mine inspectors
in the performance of their duties.

(4) Suspend, for good cause, any mine inspector without compensation for a period not
exceeding 30 days in any calendar year.

(5) Prepare report forms to be used by mine inspectors in making their findings, orders
and notices, upon inspections made in accordance with this article.

(6) Hear and determine applications made by mine operators for the annulment or revision

of orders made by mine inspectors, and to make ispeetions safety compliance assistance visits

of mines, in accordance with the provisions of this article.

(7) Cause a properly indexed permanent and public record to be kept of all inspections
made by himself or by mine inspectors.

(8) Make annually a full and complete written report of the administration of the office to
the Governor and the Legislature of the state for the year ending June 30. The report shall include

the number of visits and inspections safety compliance assistance visits of mines in the state by

mine inspectors, the quantity of coal, coke and other minerals (excluding oil and gas) produced
in the state, the number of individuals employed, number of mines in operation, statistics with
regard to health and safety of persons working in the mines including the causes of injuries and

deaths, improvements made, prosecutions, the total funds of the office from all sources identifying

each source of the funds, the expenditures of the office, the surplus or deficit of the office at the

beginning and end of the year, the-amount-of finescollected-the-amount-of-fines-imposed;-the
value-offines-pending; the number and type of violations found, the-ameunt-of-fines-imposed;

year; the titles and salaries of all inspectors and other officials of the office and the number of

inspections safety compliance assistance visits made by each inspector, the number and type of
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vielatiens notices of correction found by each inspector. However, no inspector may be identified

by name in this report. Sueh The reports shall be filed with the Governor and the Legislature on
or before December 31 of the same year for which it was made, and shall upon proper authority
be printed and distributed to interested persons.

(9) Call or subpoena witnesses, for the purpose of conducting hearings into mine fires,
mine explosions or any mine accident; to administer oaths and to require production of any books,
papers, records or other documents relevant or material to any hearing, investigation or
examination of any mine permitted by this chapter. Any witness so called or subpoenaed shall
receive $40 per diem and shall receive mileage at the rate of $.15 for each mile actually traveled,
which shall be paid out of the State Treasury upon a requisition upon the State Auditor, properly
certified by the witness.

(10) Institute civil actions for relief, including permanent or temporary injunctions,
restraining orders, or any other appropriate action in the appropriate federal or state court

whenever any eperator—orthe—operaters—agent certified person violates or fails or refuses to

comply with any lawful order, notice or decision issued by the director or his or her representative.

(11) Beginning January 1, 2013, the director shall share information regarding suspension
or revocation of a certificate of a certified person, as defined in this article for violation of the
substance abuse provisions of §22A-1A-1 et seq. of this code with other states that subject similar
persons to disciplinary action for violation of a substance abuse policy.

(12) The director shall propose rules for legislative approval pursuant to §29A-3-1 et seq.
of this code, a rule establishing a program for the sharing of information between employers who
employ certified persons regarding the discharge of persons in safety sensitive positions as
defined in 822A-1A-1 of this code for violation of an employer's substance abuse policy.

(13) Perform all other duties which are expressly imposed upon him or her by the
provisions of this chapter.

(14) Impose reasonable fees upon applicants taking tests administered pursuant to the
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requirements of this chapter.

(15) Impose reasonable fees for the issuance of certifications required under this chapter.

(16) Prepare study guides and other forms of publications relating to mine safety and
charge a reasonable fee for the sale of the publications.

(17) Make all records of the office open for inspection of interested persons and the public.

(c) The Director of the Office of Miners' Health, Safety and Training, or his or her designee,
upon receipt of the list of approved innovative mine safety technologies from the Mine Safety
Technology Task Force, has 30 days to approve or amend the list as provided in §11-13BB-4 of
this code. At the expiration of the time period, the director shall publish the list of approved
innovative mine safety technologies as provided in 8§11-13BB-4 of this code.
822A-1-6. Director's authority to promulgate rules.

The director has the power and authority to propose or promulgate rules to organize the
office and to carry out and implement the provisions of this chapter relating to health and safety

inspections safety compliance assistance visits and enforcement of state mine certifications and

Individual Penalty Assessments (IPAs). Allrulesin-effect onthe-effective date of this-article which

Except when specifically exempted by the provisions of this chapter, all rules or changes thereto

shall be proposed or promulgated by the director in accordance with the provisions of §29A-3-1

et seq. of this code.

822A-1-14. Director and inspectors authorized to enter mines; duties of inspectors to
examine mines; no advance notice of an inspection; reports after fatal accidents.
(a) The director, or his or her authorized representative, has authority to visit, enter, and

examine any mine, whether underground or on the surface, and may call for the assistance of

any district mine inspector or inspectors whenever assistance is necessary in the examination of

any mine for safety compliance assistance visits. The operator of every coal mine shall furnish
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the director or his or her authorized representative proper facilities for entering the mine and

making examination or obtaining information. During such visits, inspectors small make job safety

observations of miner's carrying out their reqularly assigned job duties. These sheets shall detail

the work activities of the miner, noting their safe mining practices and areas where improvements

are suggested. These sheets shall be provided to the operator and to the miner at the end of the

shift. Also, during these visits, the inspector shall provide compliance assistance to operators in

safe operating practices, plan improvements and accident prevention.

(b) If miners or one of their authorized representatives, have reason to believe, at any
time, that dangerous conditions are existing or that the law is not being complied with, they may
request the director to have an immediate investigation made: Provided, That miners are always
encouraged to work with mine management with regards to safety concerns.

(c) Mine inspectors shall devote their full-time and undivided attention to the performance
of their duties, and they shall examine all of the mines in their respective districts at least four

times annually, and as often, in addition thereto, as the director may direct, or the necessities of

the case or the condition of the mine or mines may require, with-he-advance-hotice-ofinspection

e for the purpose of

determining whether an imminent danger, referred to in 822A-1-15 of this code, exists in the mine

and provide safety compliance assistance to all mines in this state by conducting job observations

and advice on ways to improve the miner's health and safety and improve existing safety plans

and programs.
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&) (d) An inspector shall require the operator or other employer to investigate all

complaints received by the Office of Miners' Health, Safety and Training involving a certified
person's substance abuse or alcohol related impairment at a mine. Within 30 days following
notification by the Office of Miners' Health, Safety and Training to the operator or other employer
of the complaint, the operator or other employer shall file with the Director a summary of its
investigation into the alleged substance abuse or alcohol related impairment of a certified person.

& (e) The mine inspector shall visit the scene of each fatal accident occurring in any mine
within his or her district and shall make an examination into the particular facts of the accident;
make a report to the director, setting forth the results of the examination, including the condition
of the mine and the cause or causes of the fatal accident, if known, and all the reports shall be
made available to the interested parties, upon written requests.

g () At the commencement of any irspeetion safety compliance assistance visits of a

coal mine by an authorized representative of the director, the-autherized-representative-of-the
miners-atthe-mine; as-wellas a salaried employee of management, at the time of the inspection,

shall be given an opportunity to accompany the authorized representative of the director on the

inspection. At the close of the compliance assistance visit, the authorized representative of the

director shall report his or her findings to the authorized representative of the miners and operator

at the mine and go over job safety observations conducted during the shift.
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§22A-1-15. Findings, orders and notices.

(a) If upon any inspection safety compliance assistance visits of a coal mine an authorized

representative of the director finds that an imminent danger exists, the representative shall
determine the area throughout which the danger exists and shall immediately issue an order
requiring the operator of the mine or the operator's agent to cause immediately all persons, except
those referred to in §22A-1-15(d)(1), §22A-1-15(d)(2), §22A-1-15(d)(3) and §22A-1-15(d)(4) of

this code, to be withdrawn from and to be prohibited from entering the area until an authorized

representative of the director determines that the imminent danger no longer exists.

{e) (b) If upon any inspection of a coal mine an authorized representative of the director
finds that an imminent danger exists in an area of the mine, in addition to issuing an order pursuant
to subsection (a) of this section, the director shall review the compliance record of the mine.

(1) A review of the compliance record conducted in accordance with this subsection shall,
at a minimum, include a review of the following:

(A) Any closure order issued pursuant to subsection (a) of this section;

{B)-Any-closure-orderissued-pursuant-to-subsection(b)-of this-section;
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{E) (B) Any accident, injury or illness record that demonstrates a serious safety or health
management problem at the mine; and

) (C) Any mitigating circumstances.

£ (c) All employees on the inside and outside of a mine who are idled as a result of the

posting of a withdrawal order by a mine inspector shall be compensated by the operator at their
regular rates of pay for the period they are idled, but not for more than the balance of the shift. If
the order is not terminated prior to the next working shift, all the employees on that shift who are
idled by the order are entitled to full compensation by the operator at their regular rates of pay for

the period they are idled, but for not more than four hours of the shift.
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{e} (d) The following persons are not required to be withdrawn from or prohibited from
entering any area of the coal mine subject to an order issued under this section:

(1) Any person whose presence in the area is necessary, in the judgment of the operator
or an authorized representative of the director, to eliminate the condition described in the order;

(2) Any public official whose official duties require him or her to enter the area;

(3) Any representative of the miners in the mine who is, in the judgment of the operator or
an authorized representative of the director, qualified to make coal mine examinations or who is
accompanied by such a person and whose presence in the area is hecessary for the investigation
of the conditions described in the order; and

(4) Any consultant to any of the persons set forth in this subsection.

& (e) Netices—and Orders issued pursuant to this section shall contain a detailed
description of the conditions or practices which cause and constitute an imminent danger era
violation-of-any-mandatory-health-orsafety-standard and, where appropriate, a description of the
area of the coal mine from which persons must be withdrawn and prohibited from entering.

tg) () Each Notice of Correction from safety compliance assistance visit or imminent

danger order issued under this section shall be given promptly to the operator of the coal mine or
the operator's agent by an authorized representative of the director issuing the notice or order
and all the notices and orders shall be in writing and shall be signed by the representative and
posted on the bulletin board at the mine.

(9) A notice or order issued pursuant to this section may be modified or terminated by an
authorized representative of the director.

(h) Each finding, order and notice made under this section shall promptly be given to the

operator of the mine to which it pertains by the person making the finding, order or notice.
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£3} (a) Any miner who knowingly violates any health or safety provision of this chapter or

health or safety rule promulgated pursuant to this chapter is subject to a civil penalty assessed
by the director under §22A-1-21 (b) of this code which shall not be more than $250 for each
occurrence of the violation.

“4) (b) A civil penalty under subdivision{1)}—er{2—subsection—{a)of-this—section—or
subdivision{1)-or{2);-subsection{b}-of this section shall be assessed by the director only after

the person charged with a violation under this chapter or rule promulgated pursuant to this chapter
has been given an opportunity for a public hearing and the director has determined, by a decision
incorporating the director's findings of fact in the decision, that a violation did occur and the

amount of the penalty which is warranted and incorporating, when appropriate, an order in the
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decision requiring that the penalty be paid. Any hearing under this section shall be of record.

£5) (c) If the person against whom a civil penalty is assessed fails to pay the penalty within
the time prescribed in the order, the director may file a petition for enforcement of the order in any
appropriate circuit court. The petition shall designate the person against whom the order is sought
to be enforced as the respondent. A copy of the petition shall immediately be sent by certified
mail, return receipt requested, to the respondent and to the representative of the miners at the
affected mine or the operator, as the case may be. The director shall certify and file in the court
the record upon which the order sought to be enforced was issued. The court has jurisdiction to
enter a judgment enforcing, modifying and enforcing as modified, or setting aside, in whole or in
part, the order and decision of the director or it may remand the proceedings to the director for
any further action it may direct. The court shall consider and determine de novo all relevant issues,
except issues of fact which were or could have been litigated in review proceedings before a
circuit court under section 20 of this article and, upon the request of the respondent, those issues
of fact which are in dispute shall be submitted to a jury. On the basis of the jury's findings the
court shall determine the amount of the penalty to be imposed. Subject to the direction and control

of the Attorney General, attorneys appointed for the director may appear for and represent the

director in any action to enforce an order assessing civil penalties under this subdivision.
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(d) Whoever knowingly makes any false statement, representation or certification in any

application, record, report, plan or other document filed or required to be maintained pursuant to

this law or any order or decision issued under this law is guilty of a misdemeanor and, upon
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conviction thereof, shall be fined not more than $10,000 or confined in jail not more than one year,
or both fined and confined. The conviction of any person under this subsection shall result in the
revocation of any certifications held by the person under this chapter which certified or authorized
the person to direct other persons in coal mining by operation of law and bars that person from
being issued any license under this chapter, except a miner's certification, for a period of not less
than one year or for a longer period as may be determined by the director.

(e) Whoever willfully distributes, sells, offers for sale, introduces or delivers in commerce
any equipment for use in a coal mine, including, but not limited to, components and accessories
of the equipment, who willfully misrepresents the equipment as complying with the provisions of
this law, or with any specification or rule of the director applicable to the equipment, and which
does not comply with the law, specification or rule, is guilty of a misdemeanor and, upon conviction
thereof, is subject to the same fine and confinement that may be imposed upon a person under
subsection (d) of this section.

(f) Any person who willfully violates any safety standard pursuant to this chapter or a rule
promulgated thereunder that causes a fatality or who willfully orders or carries out such violation
that causes a fatality is guilty of a felony and, upon conviction thereof, shall be fined not more
than $10,000 or confined in a state correctional facility not less than one year and not more than
five years, or both fined and imprisened confined.

(g) There is continued in the Treasury of the State of West Virginia a Special Health, Safety
and Training Fund. All civil penalty assessments collected under this section shall be collected by
the director and deposited with the Treasurer of the State of West Virginia to the credit of the
Special Health, Safety and Training Fund. The fund shall be used by the director who is authorized
to expend the moneys in the fund for the administration of this chapter.

§22A-1-22. Discrimination.
(a) No person shall may discharge or in any other way discriminate against or cause to be

discharged or discriminated against any miner or any authorized representative of miners by
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reason of the fact that the person believes or knows that such miner or representative: (1) Has
notified the director, his or her authorized representative, or an operator, directly or indirectly, of
any alleged violation or danger; (2) has filed, instituted or caused to be filed or instituted any
proceeding under this law; (3) has testified or is about to testify in any proceeding resulting from
the administration or enforcement of the provisions of this law. No miner or representative shall
be discharged or in any other way discriminated against or caused to be discriminated against

because a miner or representative has dene acted as described in §822A-1-22(a)(1), 822A-1-

22(a)(2) or 822A-1-22(a)(3) of this code. above

(b) Any miner or a representative of miners who believes that he or she has been
discharged or otherwise discriminated against, or any miner who has not been compensated by
an operator for lost time due to the posting of a withdrawal order, may, within 30 days after such
the violation occurs, apply to the appeals board for a review of such alleged discharge,
discrimination or failure to compensate. A copy of the application shall be sent to sueh the person
who shall be the respondent. Upon receipt of such the application, the appeals board shall cause
sueh the investigation to be made as it deems considers appropriate. Sueh The investigation shall
provide an opportunity for a public hearing at the request of any party to enable the parties to
present information relating to sueh the violation. The parties shall be given written notice of the
time and place of the hearing at least five days prior to the hearing. Mailing of the notice of hearing
to the charged party at the party's last address of record as reflected in the records of the office
is adequate notice to the charged party. Sueh The notice shall be by certified mail, return receipt
requested. Any such hearing shall be of record. Upon receiving the report of such investigation,
the board shall make findings of fact. If it finds that sueh a violation did occur, it shall issue a
decision within 45 days, incorporating an order therein, requiring the person committing sueh the
violation to take such affirmative action to abate the violation as the board deems determines
appropriate, including, but not limited to, the rehiring or reinstatement of the miner or

representative of miners to his or her former position with back pay, and also pay compensation
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for the idle time as a result of a withdrawal order. If it finds that there was no such violation, it shall
issue an order denying the application. Sueh The order shall incorporate the board's finding
therein. If the proceedings under this section relative to discharge are not completed within 45
days of the date of discharge due to delay caused by the operator, the miner shall be automatically
reinstated until the final determination. If sueh the proceedings are not completed within 45 days
of the date of discharge due to delay caused by the board, then the board may, at its option,
reinstate the miner until the final determination. If sueh the proceedings are not completed within
45 days of the date of discharge due to delay caused by the miner the board shall may not
reinstate the miner until the final determination.

(c) Whenever an order is issued under this section, at the request of the applicant, a sum
equal to the aggregate amount of all costs and expenses including the attorney's fees as
determined by the board to have been reasonably incurred by the applicant for, or in connection
with, the institution and prosecution of sueh the proceedings, shall be assessed against the
person committing sueh the violation.

(d) This section may not apply if the miner elects to file a charge of discrimination with the

U.S. Mine Safety & Health Administration. The filing of a federal 105(c) charge shall end the right

to file a charge of discrimination with the state WVOMHST.

822A-1-42 Mine Rescue Teams staffed by the WVOMHST.

(a) This section governs mine rescue requirements for the Office of Miners’ Health, Safety

and Training (OMHS&T). This section does not relieve mine operators from their requirement to

either have their own mine rescue team or contract coverage.

(b) The director shall develop a mine emergency operation plan for the mine rescue teams

that represent the Office of Miners’ Health, Safety and Training that shall include, but is not limited

to, the following criteria:

(1) Establish and maintain two mine rescue stations within the Office of Miners’ Health,

Safety and Training; one located in the northern area of the state, and one located in the southern
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area of the state, at locations determined by the director.

(2) To establish one fully trained mine rescue team for each Office of Miners’ Health,

Safety and Training regional office for a total of four teams in the state - two in the north and two

in the south.

(3) The members assigned to the mine rescue and recovery work may be inspectors,

instructors or other qualified employees of the Office of Miners’ Health, Safety and Training

OMHS&T as the director determines necessary. The director shall employ additional employees

as he or she considers necessary to fulfill the requirement of this section.

(4) To provide the necessary fully equipped mine rescue vehicles for each Office of Miners’

Health, Safety and Training mine rescue station that would include, but is not limited to, cell

phones, satellite telephone, landline telephones (teleconferencing), on-site radios and fax/copy

machines, computers with mine mapping software (cad) and modems; and any other equipment

deemed necessary by the director.

(5) To purchase new additional mine rescue equipment, including, but is not limited to,

mask mounted radio connections and permissible radios for underground wireless

communications; new lifeline/communications reels with a “down hole” speaker microphone

system; new additional handheld gas detectors and infra-red and electrochemical gas monitoring

equipment, gas sampling tubing, satellite telephones and four channels of seismic inputs

(geophones); and any other equipment as deemed necessary by the director.

(c) As used in this section, mine rescue teams shall be considered available where teams

are capable of presenting themselves at the mine site(s) within a reasonable time after notification

of an occurrence which might require their services. Rescue team members will be considered

available even though performing regular work duties or while in an off-duty capacity.

(1) If there is a fire, explosion or recovery operations in or about any mine, the director

may assign any mine rescue team to the mine to protect and preserve life and property. The

director may also assign mine rescue and recovery work to inspectors, instructors or other
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qualified employees of the office as he or she considers necessary.

(2) The agency’s mine rescue team members shall be considered “duly qualified

emergency service worker” as defined in §15-5-11 of this code.

(3) Each mine rescue team shall consist of five members and one alternate, who are fully

qualified, trained and equipped for providing emergency mine rescue service. Each mine rescue

team shall be trained by a state certified mine rescue instructor.

(4) Each member of a mine rescue team must have been employed in an underground

mine for a minimum of one year. For the purpose of mine rescue work only, miners who are

employed on the surface but work reqularly underground meet the experience requirement. The

underground experience requirement is waived for those members of a mine rescue team on the

effective date of this amendment.

(5) An applicant for agency mine rescue training shall pass, on at least an annual basis, a

physical examination by a licensed physician certifying his or her fithess to perform mine rescue

work. A record that the examination was taken, together with pertinent data relating thereto, shall

be kept on file by the director. A team member requiring corrective eyeglasses is not disqualified

if the eyeqglasses can be worn securely within an approved facepiece.

(d) In determining whether a miner an applicant is physically capable of performing mine

rescue duties, the physician shall take the following conditions into consideration:

(1) Seizure disorder;

(2) Perforated eardrum;

(3) Hearing loss without a hearing aid greater than 40 decibels at 400, 1000, and 2000 hz;

(4) Repeated blood pressure (controlled or uncontrolled by medication) reading which

exceeds 160 systolic, or 100 diastolic, or which is less than 105 systolic, or 60 diastolic;

(5) Distant visual acuity (without glasses) less than 20/50 snellen scale in one eye, and

20/70 in the other;

(6) Heart disease;
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(7) Hernia;

(8) Absence of a limb or hand; or

(9) Any other condition which the examining physician determines is relevant to the

question of whether the miner is fit for rescue team service.

(e) Upon completion of the initial training, all agency’s mine rescue team members shall

receive at least 96 hours of refresher training annually.

(f) Each member of a mine rescue team shall be examined annually by a physician who

shall certify that each person is physically fit to perform mine rescue and recovery work for

prolonged periods under strenuous conditions.

(g) Any person making application to participate in initial agency mine rescue training shall

have had an examination by a physician, who shall certify that the applicant is physically fit to

perform mine rescue and recovery work while wearing a self-contained oxygen breathing

apparatus. The physical examination shall be completed within 30 days prior to scheduled initial

training.

(h) A physician shall fill out a form prescribed by the director, and the form shall be

presented to the mine rescue training instructor five days prior to scheduled initial training.

(i) Agency mine rescue team members are to be paid a minimum of $250 per month, with

the rate thereafter to be determined annually by the director.

() When engaged in rescue work required by an explosion, fire or other emergency at a

mine, all members of the agency’s mine rescue teams assigned to rescue operations shall, during

the period of their rescue work, be employees of the operator of the mine where the emergency

exists, and shall be compensated by the operator at the rate established in the area for such work.

In no case may this rate be less than the prevailing wage rate in the industry for the most skilled

class of inside mine labor and paid according to the following criteria:

(1) Time and half — when on standby at hotel/lhome

(2) Double time — when available on the surface
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(3) Triple time — when under apparatus underground

(4) The director will invoice the operator and ensure proper distribution to the individual

agency mine rescue team members.

(k) During the period of their emergency employment, members of mine rescue teams

shall be protected by the workers’ compensation subscription of such emergency employer.

§22A-1-43 Existing regulations to be revised.

By August 31, 2018, all existing state requlations under the authority of this §22A-1-1

through 822A-1-43 of this code shall be revised to reflect these changes.

ARTICLE 2. UNDERGROUND MINES.

8§22A-2-2. Submittal of detailed ventilation plan to director.

prior-to-the submittal-of the planto-MSHA A Ventilation Plan approved by the federal Mine Safety

and Health Administration shall meet all requirements for operating a mine under the state laws

of West Virginia. A separate state ventilation plan may not be required.

The mine operator shall submit its approved MSHA ventilation plan to the West Virginia

Office of Miner's Health Safety and Training.

(b) The operator shall give the director a copy of the MSHA-approved plan and any
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addendums as soon as the operator receives the approval.

£} (c) Upon approval by MSHA, the plan is enforceable by the director. The approved
plan and all revisions and addendums thereto shall be posted on the mine bulletin board and
made available for inspection by the miners at that mine for the period of time that they are in
effect.
§22A-2-3. Fans.

(@) The ventilation of mines, the systems for which extend for more than 200 feet

underground and which are opened after the effective date of this article, shall-be produced-by-a
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governed by standards established by the U.S. Mine Safety & Health Administration.

2018R1949A

822A-2-4. Ventilation of mines in general.
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ofthecoalseam—whicheverisless The ventilation of mines is governed by standards established

by the U.S. Mine Safety & Health Administration and MSHA approved ventilation plans.

§22A-2-4a. Use of belt air.
(a) Definitions. -— For purposes of this section, “belt air” means the use of a belt conveyor
entry as an intake air course to ventilate the working sections of a mine or areas where

mechanized mining equipment is being installed or removed.

(b) Upon the effective date of the enactment of this section, beltairmay-not-be-used-to
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approved by the U.S. Mine Safety & Health Administration may be used in any coal mine in the

State of West Virginia.

8§22A-2-5. Unused and abandoned parts of mine.
(a) In any mine, all workings which are abandoned after July 1, 1971, shall be sealed or

ventilated
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safety—of miners as required by standards established by the U.S. Mine Safety & Health

Administration.

822A-2-6. Requirements for movement of off-track mining equipment in areas of active
workings where energized trolley wires or trolley feeder wires are present;
premovement requirements; certified and qualified persons.
Mining equipment being transported or trammed underground, other than ordinary
sectional movements, shall be transported or trammed by qualified personnel and under

standards established by the U.S. Mine Safety & Health Administration. When-eguipmentisbeing
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8§22A-2-11. Boreholes.

The drilling of boreholes is governed by standards established by the U.S. Mine Safety &

Health Administration.

822A-2-13. Daily inspection of working places; records.

Before the beginning of any shift upon which they shall perform supervisory duties, the
mine foreman or his or her assistant shall review carefully and countersign all books and records
reflecting the conditions and the areas under their supervision, exclusive of equipment logs, which

the operator is required to keep under this chapter. All examinations shall be made as required

by the U.S. Mine Safety & Health Administration. The-mine-foreman.—assistant-mine-foreman-or
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8§22A-2-16. Examinations of reports of fire bosses.

The mine foreman shall, each day, read carefully and countersign with ink or indelible

pencil all reports entered in the record book of the fire bosses as required by the federal Mine

Safety & Health Administration. The mine foreman shall supervise the fire boss or fire bosses,

except as provided in section twenty-one of this article. No less frequently than bi-weekly, the

superintendent or, if there is no superintendent, the senior person at the mine shall obtain

complete copies of the books of the fire bosses, and acknowledge that he or she has reviewed

such copies and acted accordingly. This acknowledgment shall be made by signing a book

prescribed by the director for that purpose.

822A-2-20. Preparation of danger signal by fire boss or certified person acting as such
prior to examination; report; records open for inspection.

(a) It is the duty of the fire boss, or a certified person acting as such, to prepare a danger
signal (a separate signal for each shift) with red color at the mine entrance at the beginning of his
or her shift or prior to his or her entering the mine to make his or her examination and, except for
those persons already on assigned duty, no person except the mine owner, operator or agent,
and only then in the case of necessity, shall pass beyond this danger signal until the mine has
been examined by the fire boss or other certified person and the mine or certain parts thereof
reported by him or her to be safe. When reported by him or her to be safe, the danger sign or
color thereof shall be changed to indicate that the mine is safe in order that employees going on

shift may begin work. Each person designated to make the fire boss examinations shall be
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assigned a definite underground area of the mine, and, in making his or her examination shall
examine all active working places in the assigned area and make tests with an approved device
for accumulations of methane and oxygen deficiency; examine seals and doors; examine and test
the roof, face and ribs in the working places and on active roadways and travelways, approaches
to abandoned workings, accessible falls in active sections and areas where any person is
scheduled to work or travel underground. He or she shall place his or her initials and the date at
or near the face of each place he or she examines. Should he or she find a condition which he or
she considers dangerous to persons entering the areas, he or she shall place a conspicuous
danger sign at all entrances to the place or places. Only persons authorized by the mine
management may enter the places while the sign is posted and only for the purpose of eliminating
the dangerous condition. Upon completing his or her examination he or she shall report by suitable
communication system or in person the results of this examination to a certified person trained as
a certified miner with at least two years mining experience designated by mine management to
receive and record the report, at a designated station on the surface of the premises of the mine
or underground, before other persons enter the mine to work in coal-producing shifts. He or she
shall also record the results of his or her examination with ink or indelible pencil in a book
prescribed by the director, kept for the purpose at a place on the surface of the mine designated
by mine management. All records of daily and weekly reports, as prescribed herein, shall be open
for inspection by interested persons.

(b) Supplemental examination. - When it becomes necessary to have workers enter areas
of the mine not covered during the preshift examination, a supplemental examination shall be

performed

deficiencey—and—methane under standards established by the U.S. Mine Safety & Health

Administration.
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&) (c) The results of the examination shall be recorded with ink or indelible pencil by the
examiner in the book referenced in subsection (a) of this section before he or she leaves the mine
on that shift.

§22A-2-24. Control of coal dust; rock dusting.

(a) In all mines, dangerous accumulations of fine, dry coal and coal dust shall be removed
from the mine, and all dry and dusty operating sections and haulageways and conveyors and
back entries shall be rock dusted or dust allayed by other methods as may-be-approved-by-the

director required by regulations established by the U.S. Mine Safety & Health Administration.
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ROOF-FACE-RIBS

§22A-2-25. Roof control programs and plans; refusal to work under unsupported roof.

theirrepresentatives: A Roof Control Plan approved by the federal Mine Safety & Health

Administration shall meet all requirements for operating a mine under the state laws of West

Virginia. A separate state roof control plan may not be required.

The mine operator shall submit its approved MSHA Roof Control Plan to the West Virginia

Office of Miner's Health Safety and Training. All revisions to the MSHA Roof Control Plan shall

be submitted to the WOMHST immediately on approval by MSHA.

(b) The operator, in accordance with the approved plan, shall provide at or near each
working face and at such other locations in the coal mine, as the director may prescribe, an ample
supply of suitable materials of proper size with which to secure the roof thereof of all working

places in a safe manner.
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suppert-will-ret-pese—a—-hazard-to-the-miners shall comply with all standards of the U.S. Mine

Safety & Health Administration for supporting unsupported roof before entering those areas.

{g) (d) Any action taken against a miner due, in whole or in part, to his or her refusal to
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work under unsupported roof, where such work would constitute a violation of this section, is
prohibited as an act of discrimination pursuant to §22A-1-22 of this code. Upon a finding of
discrimination by the appeals board pursuant to §22A-1-22(b) of this code, the miner shall be
awarded by the appeals board all reliefs available pursuant to §22A-1-22(b) and §22A-1-22(c) of
this code of this code.

This sub-section may not apply if the miner choses to file a charge of discrimination with

the U.S. Mine Safety & Health Administration. The filing of a charge with MSHA terminates state

jurisdiction over any state discrimination charge.

§22A-2-26. Roof support; specific requirements.
fa)-Generally— The method of mining followed in any coal mine shall may not expose the

miner to unusual dangers from roof falls and all roof support are conducted under_standards

required by the U.S. Mine Safety & Health Administration and under MSHA approved Roof Control

Plans.
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The use of canopies and cabs is governed by standards and plans established by the U.S.

Mine Safety & Health Administration. erether-effective-communication-system-by-which-aid-or

EXPLOSIVES AND BLASTING

8§22A-2-29. Use of authorized explosives; storage or use of unauthorized explosives.
Permissible explosives or permissible blasting devices only shall be used in blasting coal

or other material in underground coal mines. All blasting, including the storage of explosives, shall

be performed under standards established by the U.S. Mine Safety & Health Administration. #

HOISTING

8§22A-2-36. Hoisting machinery; telephones; safety devices; hoisting engineers and drum
runners.

(a) The use of hoisting machinery is governed by standards established by the U.S. Mine
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Safety & Health Administration. operator of every coal mine worked by shaft shall provide and

maintain a metal tube, telephone or other approved means of communication from the top to the
bottom and intermediate landings of such shafts, suitably adapted to the free passage of sound,
through which conversation may be held between persons at the top and at the bottom of the
shaft; a standard means of signaling; an approved safety catch, bridle chains, automatic stopping
device, or automatic overwind; a sufficient cover overhead on every cage used for lowering or
hoisting persons; an approved safety gate at the top of the shaft; and an adequate brake on the
drum of every machine used to lower or hoist persons in such shaft. Such operator shall have the
machinery used for lowering and hoisting persons into or out of the mine kept in safe condition,
equipped with a reliable indicator, and inspected once in each twenty-four hours by a qualified
electrician. Where a hoisting engineer is required, he or she shall be readily available at all times
when men are in the mine. He or she shall operate the empty cage up and down the shaft at least
one round trip at the beginning of each shift there shall be cut out around the side of the hoisting
shaft or driven through the solid strata at the bottom thereof, a traveling way, not less than five
feet high and three feet wide to enable a person to pass the shaft in going from one side of it to
the other without passing over or under the cage or other hoisting apparatus. Positive stop blocks
or derails shall be placed near the top and at all intermediate landings of slopes and surface
inclines and at approaches to all shaft landings. A waiting station with sufficient room, ample
clearance from moving equipment, and adequate seating facilities shall be provided where men

are required to wait for man trips or man cages, and the miners shall remain in such station until

the man trip or man cage is available.
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822A-2-37. Haulage roads and equipment; shelter holes; prohibited practices; signals;
inspection.
(a) Use of haulage roads and equipment along with signals and inspection shall meet

standards established by the U.S. Mine Safety & Health Administration. Fheroadbedrailsjoints;
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construction-or-repair The transportation of miners shall be governed by standards established

by the U.S. Mine Safety & Health Administration.

822A-2-39. Belt conveyor; installation; maintenance; examination of belt conveyors and

belt entries.

flame-resistant-conveyor-belts All belts, including installation, maintenance and examinations of

belt conveyors and entries are governed by standards established by the U.S. Mine Safety &

Health Administration.
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&) (b) The board of miner training, education and certification shall establish criteria and
standards for the training, examination and certification of “belt examiners”. Persons seeking to
be certified as a “belt examiner” must hold a miner's certificate and have at least two years
practical underground mining experience. Such The training, examination and certification
program shall, as a minimum, requires a demonstration of knowledge of belt conveyors, roof

control, ventilation, and gases.
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ELECTRICITY
§22A-2-40. General provisions.

Operators of coal mines in which electricity is used as a means of power shall comply with
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a-trolley-wire standards established by the U.S. Mine Safety & Health Administration.

8§22A-2-42. Telephone service or communication facilities.

Telephone service or equivalent two-way communication facilities shall be provided in all
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mine and are governed by standards established by the U.S. Mine Safety & Health Administration.

822A-2-43. Actions to detect and respond to excess methane.

The following actions are required to detect and respond to excess methane Subsections
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measured—bythemethane—monitoris—less—than—one—percent are governed by standards

established by the U.S. Mine Safety & Health Administration.

§22A-2-43a. Operation of cutting and mining machines; repair and maintenance of same.
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oer-clamps The operation of cutting and mining machines and their repair and maintenance are

governed by standards established by the U.S. Mine Safety & Health Administration.
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8§22A-2-44. Hand-held electric drills and rotating tools; trailing cables.

Electric drills and other electrically operated rotating tools intended to be held in the hand

switch—and-—shall-be—equipped—with—friction—or—safetyclutches are governed by standards

established by the U.S. Mine Safety & Health Administration.

§22A-2-45. Installation of lighting.

Electric lights or other approved methods of lighting shall-be-installed-so-that-they do-not

insulators-and-fastened-securely-to-the power-conduectors are governed by standards established

by the U.S. Mine Safety & Health Administration.

822A-2-46. Welding and cutting.
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All welding and cutting in the state's mines shall meet standards established by the U.S.

Mine Safety & Health Administration.

8§22A-2-47. Responsibility for care and maintenance of face equipment.

Mine operators shall maintain face equipment in safe operating condition under standards

established by the U.S. Mine Safety & Health Administration. Equipment operators shall exercise

reasonable care in the operation of the equipment entrusted to them and shall promptly report
defects known to them.
§22A-2-48. When respiratory equipment to be worn; control of dust.

Miners exposed for short periods to gas-, dust-, fume- and mist-inhalation hazards shall

wear permissible respiratory equipment under standards established by the U.S. Mine Safety &
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SAFEGUARDS FOR MECHANICAL EQUIPMENT.

§22A-2-49. Safeguards for mechanical equipment.
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operations:

All safequards for mechanical equipment are governed by standards established by the

U.S. Mine Safety & Health Administration.

§22A-2-53. Smoking in and around surface structures.

Smoking in or about surface structures shall-be is restricted and governed by standards
established by the U.S. Mine Safety & Health Administration. te-places-where-itwillnot-causefire
oer-an-explosion
MISCELLANEOUS SAFETY PROVISIONS AND REQUIREMENTS

8§22A-2-53a. Railroad cars; dumping areas; other surface areas.

(1) Employees handling railroad cars shal-have-accessto-and-use-an-approved-distinet
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floors;—safety-lines—or-safety belts-are-impractical are governed by standards established by the

U.S. Mine Safety & Health Administration.

822A-2-53b. Haulage or surface areas.
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All haulage and surface areas shall meet standards established by the U.S. Mine Safety

& Health Administration.

§22A-2-53c. Ramps; tipples; cleaning plants; other surface areas.

-Surface-installations—generally- -- Surface installations, all general mine structures,

enclosures and other facilities, including custom coal preparation facilities shall be maintained to

meet standards established by the U.S. Mine Safety & Health Administration ir-geed-cendition-
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from-flying-particles-or-other-eye-hazards All protective equipment and clothing used in mines in
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this state are governed by standards established by the U.S. Mine Safety & Health Administration.
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£3) (b) Any person that who, without the authorization of the operator or the director,
knowingly removes or attempts to remove any self-contained self-rescue device or lifeline cord
from the mine or mine site with the intent to permanently deprive the operator of the device or
lifeline cord or knowingly tampers with or attempts to tamper with the device or lifeline cord shal
be is guilty of a felony and, upon conviction thereof, shall be imprisoned in a state correctional
facility for not less than one year nor more than 10 years or fined not less than $10,000 nor more

than $100,000, or both fined and imprisoned.

& (c) Any person that who, without the authorization of the operator or the director,

knowingly removes or attempts to remove any wireless emergency communication device or
related equipment, from the mine or mine site with the intent to permanently deprive the operator
of the device or equipment or knowingly tampers with or attempts to tamper with the device or
equipment shal-be is guilty of a felony and, upon conviction shall be imprisoned in a state

correctional facility for not less than one year nor more than 10 years or fined not less than
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$10,000 nor more than $100,000, or both fined and confined.

& (d) Any person that who, without the authorization of the operator or the director,
knowingly removes or attempts to remove any wireless tracking device or related equipment,
approved by the director, from a mine or mine site with the intent to permanently deprive the
operator of the device or equipment or knowingly tampers with or attempts to tamper with the
device or equipment shallbe is guilty of a felony and, upon conviction shall be imprisoned in a
state correctional facility for not less than one year nor more than 10 years or fined not less than

$10,000 nor more than $100,000, or both fined and confined.

8§22A-2-55a. Safety helmets.
All surface mine employees shall be—reguired—to wear safety helmets governed by

standards established by the U.S. Mine Safety & Health Administration. when-werking-in—areas

110



10

11

12

10

INTRODUCED H.B. 2018R1949A

8§22A-2-56. Checking systems.

Each mine shall have a check-in and check-out system which will provide positive
identification of every person underground and will provide an accurate record of the persons in
the mine kept on the surface in a place that will not be affected in the event of an explosion. Said
The record shall bear a number or name identical to the identification check that is securely
fastened to the lamp belt of all persons underground. The identification check shall be made of a

rust-resistant metal of no less than sixteen gauge and governed by standards established by the

U.S. Mine Safety & Health Administration.

8§22A-2-57. No act permitted endangering security of mine; search for intoxicants, matches,
etc.

(&) No miner, worker or other person shall may knowingly injure any shaft, lamp,
instrument, air course, or brattice, or obstruct or throw open airways, or carry matches or open
lights in the places worked by safety lights, or disturb any part of the machinery or appliances,
open a door closed for directing ventilation and not close it again, or enter any part of a mine
against caution, or disobey any order of any mine foreman or assistant mine foreman given in
carrying out any of the provisions of this section.

(b) Open lights, smoking and smokers' articles, including matches, are prohibited in all
mines. No person shall may at any time enter mines with or carry therein any matches, pipes,
cigars, cigarettes or any device for making lights or fire not authorized or approved. The operator

shall at frequent intervals search, or cause to be searched, any person, including his or her

111



11

12

13

14

15

16

10

11

12

13

14

15

16

17

18

19

INTRODUCED H.B. 2018R1949A

clothing and material belongings, entering or about to enter the mine, or inside the mine, to
prevent such person from taking or carrying therein any of the above-mentioned articles.

Searches used to comply with standards established by the U.S. Mine Safety & Health

Administration meet the requirements of this section.

(c) No person shall may at any time carry into any mine any intoxicants or enter any mine
while under the influence of intoxicants.
§22A-2-58. Fire protection.

(a) Suitable fire protection shall be provided at surface installations of fans, shops, tipples

and preparation plants, substations, hoist rooms and compressor stations governed by standards

established by the U.S. Mine Safety & Health Administration.
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) (b) At each mine producing 300 tons of coal or more per shift, there shall be readily

available the following materials at locations not exceeding two miles from each working section:

(1) One thousand board feet of brattice boards.

(2) Two rolls of brattice cloth.

(3) Two handsaws.

(4) Twenty-five pounds of 8 dwt nails.

(5) Twenty-five pounds of 10 dwt nails.

(6) Twenty-five pounds of 16 dwt nalils.

(7) Three claw hammers.

(8) Twenty-five bags of wood fiber plaster or 10 bags of cement (or equivalent material for
stoppings).

(9) Five tons of rock dust.

(o) At each mine producing less than 300 tons of coal per shift, the above materials shall
be available at the mine: Provided, That the emergency materials for one or more mines may be
stored at a central warehouse or building supply company and sueh the supply must be the
equivalent of that required for all mines involved and within one hour's delivery time from each
mine. This exception shall may not apply where the active working sections are more than two

miles from the surface.
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§22A-2-59. First-aid equipment.

(a) Each operator of an underground coal mine shall maintain a supply of first-aid

equipment governed by standards established by the U.S. Mine Safety & Health Administration.
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822A-2-60. Accessible outlets; safe roadways for emergencies; accessibility of first aid

equipment; use of special capsule for removal of personnel.
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Accessible outlets; safe roadways for emergencies; accessibility of first aid equipment;

use of special capsule for removal of personnel are governed by standards established by the

U.S. Mine Safety & Health Administration.

822A-2-61. Coal storage bins; recovery tunnels; coal storage piles.

&) Coal storage bins, recovery tunnels, coal storage piles are governed by standards

established by the U.S. Mine Safety & Health Administration. hereafter-constructed-with-vertical
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2018R1949A

Thermal coal dryer plants shall be hereafter constructed, maintained and operated in

compliance with the-fellowing-provisions standards established by the U.S. Mine Safety & Health

Administration.
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822A-2-63. No mine to be opened or reopened without prior approval of the Director of the

Office of Miners' Health, Safety and Training; certificate of approval; approval fees;
extension of certificate of approval; certificates of approval not transferable;
section to be printed on certificates of approval.

(a) No mine may be opened or reopened unless prior approval has been obtained from
the Director of the Office of Miners' Health, Safety and Training. The director may not
unreasonably withhold approval. The operator shall pay a fee of $100 for the approval, which
shall be tendered with the application for approval: Provided, That mines producing coal solely
for the operator's use shall be issued a permit without charge if coal production will be less than
50 tons a year.

Within 30 days after January 1, of each year, the holder of a permit to open a mine shall
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apply for the extension of the permit for an additional year. The permit, evidenced by a document

issued by the director, shall be granted as a matter of right for a fee of $100 if, at the time

application is made, the permit holder is in compliance with-theprovisions—of §22A-2-77 of this

er Applications for extension of
permits not submitted within the time required shall be processed as an application to open or
reopen a mine and shall be accompanied by a fee of $100.

(b) Permits issued pursuant to this section are not transferable.

(c) If the operator of a mine is not the permit holder as defined in subsection (a) of this
section, then the operator shall apply for and obtain a certificate of approval to operate the mine
on which the permit is held prior to commencing operations. The operator shall pay a fee of $100,
which payment shall be tendered with the application for approval. The approval, evidenced by a
certificate issued by the director, shall be granted if, at the time application is made, the applicant
is in compliance with-the-provisions-of 822A-2-77 of this code and has paid or otherwise appealed
all coal mine assessments imposed on the applicant for the certificate of approval under 822A-1-

1 et seq. of this code.
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e} (d) Every firm, corporation, partnership or individual that contracts to perform services

or construction at a coal mine is considered to be an operator and shall apply for and obtain a
certificate of approval prior to commencing operations: Provided, That these persons shall may
only be required to obtain one certificate annually: Provided, however, That persons such as, but
not limited to, consultants, mine vendors, office equipment suppliers and maintenance and
delivery personnel are excluded from this requirement to obtain a certificate of approval.
Operators who are required to obtain a certificate of approval pursuant to the provisions of this
subsection shall pay a fee of $100 which shall be tendered with the application for approval.
Approval evidenced by a certificate issued by the director, shall be granted if, at the time the
application is made, the applicant has paid or otherwise appealed all coal mine assessments
imposed on the applicant under article one of this chapter.

Within 30 days after January 1, of each year, the holder of a certificate of approval shall

apply for the extension of that approval for an additional year. Applications for extension shall be

accompanied by a fee of $100. Ar-extension-shall-be-granted-if—at-the-time-application-is-made;

& (e) The provisions of this section shall be printed on the reverse side of every permit
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issued under subsection (a) of this section and certificate of approval issued under subsection (e)
of this section.

{g) (f) The district mine inspector shall conduct a preinspection of the area proposed for
underground mining prior to issuance of any new opening permit approval.

) (a) All moneys collected by the office of miners' health, safety and training for the
approval fees set forth in subsections (a), (c) and (e) of this section shall be deposited with the
treasurer of the State of West Virginia to the credit of the general administration--operating permit
fees fund. The operating permit fees fund shall be used by the director who is authorized to
expend the moneys in the fund for the administration of this chapter.
8§22A-2-64. Sealing permanently closed or abandoned mines.

(a) After July 1, 1971, when any coal mine is worked out or indefinitely closed, sueh the

mine openings shall be properly sealed within—ninety-days—afterthe-mine—is—abandoned or

abandoned under standards established by the U.S. Mine Safety & Health Administration.
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atthe time the event occurs An accident as defined in standards established by the U.S. Mine

Safety & Health Administration shall be reported to the State of West Virginia Office of Miner's

Health Safety and Training within 15 minutes of reporting the incident to MSHA.

(b) Whenever any accident occurs in or about any coal mine or the machinery connected
therewith, #-is-the-duty-of the operator or the mine foreman in charge of the mine te shall give

notice, within 15 minutes of ascertaining the occurrence of an accident and reporting it to the U.S.

Mine Safety & Health Administration, to the Mine and Industrial Accident Emergency Operations

Center at the statewide telephone number established by the Director of the Division of Homeland
Security and Emergency Management pursuant to the-previsions-ef §15-5B-1 et seq. of this code
stating the particulars of the accident: Provided, That the operator or the mine foreman in charge
of the mine may comply with this notice requirement by immediately providing notice to the

appropriate local organization for emergency services as defined in §15-5-8 of this code, or the
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appropriate local emergency telephone system operator as defined in §24-6-1 et seq. of this code:
Provided, however, That if, immediately upon ascertaining the occurrence of an accident, the
operator or the mine foreman in charge of the mine provides notice to the local organization for
emergency services as defined in 815-5-8 of this code, or the appropriate local emergency
telephone system operator as defined in §24-6-1 et seq. of this code, then, in order to comply with
this subsection, the operator or mine foreman in charge of the mine shall also give notice to the
Mine and Industrial Accident Emergency Operations Center at the statewide number identified in
this subsection within 15 minutes of completing the telephone call to the local organization for
emergency services or the appropriate local emergency telephone system operator, as
applicable: Provided further, That nothing in this subsection shall may be construed to relieve the
operator from any reporting or natification requirement under federal law.

(c) The Director of the Office of Miners' Health, Safety and Training shall impose, pursuant
to rules authorized in this section, a civil administrative penalty of up to $100,000 on the operator
if it is determined that the operator or the mine foremen in charge of the mine failed to give
immediate notice as required in this section. The director may later amend the assessment of a
penalty under this section if so warranted: Provided, That the director may waive imposition of the
civil administrative penalty at any time if he or she finds that the failure to give immediate notice
was caused by circumstances wholly outside the control of the operator: Provided, however, That
the assessment of the civil administrative penalty set forth in this subsection may be appealed to
the Board of Appeals, and the Board of Appeals may, by a vote of two Board of Appeals Members,
reduce the amount of the civil administrative penalty upon a finding of mitigating circumstances
warranting the imposition of a lesser amount.

(d) If anyone is fatally injured, the inspector shall immediately go to the scene of the
accident and make recommendations and render assistance as he or she may deem determine
necessary for the future safety of the men and investigate the cause of the explosion or accident

and make a record. He or she shall preserve the record with the other records in his or her office.
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The cost of the investigation records shall be paid by the Office of Miners' Health, Safety and
Training. A copy shall be furnished to the operator and other interested parties. To enable him or
her to make an investigation, he or she has the power to compel the attendance of withesses and
to administer oaths or affirmations. The director has the right to appear and testify and to offer
any testimony that may be relevant to the questions and to cross-examine witnesses.
§22A-2-70. Shafts and slopes.

The construction of shafts and slopes is governed by standards established by the U.S.

Mine Safety & Health Administration.
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§22A-2-72. Long wall and short wall mining.

Long wall and short wall mining in West Virginia are governed by standards established

by the U.S. Mine Safety & Health Administration.

133



10

11

12

13

14

15

16

17

18

19

20

21

22

INTRODUCED H.B.

822A-2-74. Control of respirable dust.

The control of respirable dust is governed by standards

2018R1949A

established by the U.S. Mine

Safety & Health Administration.
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; : I on.
8§22A-2-75. Coal operators -- Procedure before operating near oil and gas wells.

The rules and procedures for operating near oil and gas wells in this state are governed

by standards established by the U.S. Mine Safety & Health Administration.
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§22A-2-78. Examinations to determine compliance with permits.

(a) Whenever permits are issued by the Office of Miners' Health, Safety and Training,
freguent examinations shall be made by the mine inspector during the tenure of the permit to

determine-that provide compliance assistance with the requirements and limitations of the permit

are complied with. The director shall determine the rate of compliance assistance to visits to

particular mines.
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(b) When an inspector finds conditions that violate standards set by the U.S. Mine Safety

& Health Administration or other standards in this chapter, the inspector, in addition to imminent

danger withdrawal orders, may issue a Notice of Correction to the operator to correct any

condition that does not create an imminent danger.

A Notice of Correction shall set a time for the condition to be abated. The office shall also

help the operator with compliance assistance in resolving the issues found.

While Notices of Correction may not be assessed, they may be used in discipline of any

state certified person and may be appealed by the Operator to the Board of Appeals.

822A-2-80 Existing requlations to be revised.

By August 31, 2018, all existing state rules or reqgulations under the authority of this article

shall be revised to reflect the changes enacted during the 2018 Regular Session of the

Leqislature.

NOTE: The purpose of this bill is to provide that all procedures previously followed for
miners’ health, safety and training and underground mines are to be subject to standards
established by the U.S. Mine Safety & Health Administration. The bill does not change;
civil and criminal penalties for violations of this article. It provides that by August 31, 2018,
all existing state rules or regulations under the authority of this article be revised to reflect
the changes in this bill. Sections that are otherwise subject to U.S. Mine Safety & Health
Administration standards are repealed. The bill provides that the Office of Miners’ Health,
Safety and Training staff mine rescue teams. It amends various definitions. It deals with
underground safety compliance visits and education relating to coal mines and provides
for additional duties of inspectors. The director is required to propose rules for legislative
approval relating to safety compliance assistance visits and enforcement of state mine
certifications. The bill provides for Individual Penalty Assessments (IPAs) and civil and
criminal penalties for violations. It provides for the; procedure and exceptions to charges
of discrimination. And, it requires that all existing state regulations under the authority of
§22A-1-1 through 8§22A-1-43 of this code be revised by August 31, 2018, to reflect the
changes in this bill. The bill also deals with the powers and duties of the Office of Coalfield
Community Development, including a community impact review; determining the
community assets that may be developed, and determining the land and infrastructure
needs in the general area of the surface mining operations. The bill amends the “List of
approved innovative mine safety technology” by providing that detection devices, cameras
and underground safety shelters and the refurbishing thereof shall qualify and be on the
list whether required or not under the West Virginia Innovative Mine Safety Technology
Tax Credit Act. It deals with the list of approved innovative mine safety technology under
that tax credit act and provides that the tax credit terminates December 31, 2025. The bill
deals with the permit application requirements and contents under the Surface Coal Mining
And Reclamation Act and provides that a copy of an applicant's public notice information
to be distributed by the director to the public on the division’s Internet-based public notice
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mailing list. And, the bill states when a certification is granted under the Water Pollution
Control Act.

Strike-throughs indicate language that would be stricken from a heading or the present law
and underscoring indicates new language that would be added.

85B-2A-6 has been rewritten; therefore it has been completely underscored.

§22-11-7a has been rewritten; therefore it has been completely underscored.
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